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THE RELATION OF THE CITIZEN DOMICILED IN A 
FOREIGN COUNTRY TO HIS HOME GOVERNMENT 

When the thirteen colonies became a nation and formed the Con- 
stitution of the United States of America, their population was 
chiefly on the Atlantic seaboard. Their ships sailed to every port 
of the civilized world. They were alive to the importance of foreign 
commerce. The wars of the Napoleonic epoch and the controversies 
to which they gave rise, led the American people to feel that it was 
for their interest, not only to abstain from entangling alliances with 
the powers of continental Europe, but to limit their activities as 
far as possible to their own territory. The acquisition of Louisiana 
from the French in 1803 gave to the United States a fertile and 
almost boundless domain and afforded an opening for national 
growth, which of itself tended to withdraw the thought and enter- 
prise of our people from foreign business. Undoubtedly our foreign 
commerce did increase down to the time of the Civil War, but it 
did not keep pace with the development of x he country or with the 
growth of interstate commerce. Since the Civil War, however, the 
current has turned. The wealth of the United States has enormously 
increased. Its capital is found invested in foreign countries, and it 
has acquired territorial possessions not only in the Atlantic, but in 
the Pacific, which have changed entirely the attitude of the American 
people. It must inevitably be the case that in the future the number 
of American citizens who go to foreign countries and take up a resi- 
dence there will far exceed that of any other period of our history. 
A few of these no doubt will become citizens of the countries to 
which they go, but experience shows that the great majority both 
of English and American citizens who reside in foreign countries 
still retain their citizenship. The relation borne by the home govern- 
ment to these citizens domiciled abroad is, therefore, a matter of 
great and increasing importance. 

We will not attempt in this paper to deal with the subject of 
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expatriation, nor with the relation to those who have expatriated 
themselves from the government of their origin. 

We will consider : 

First: The obligations of citizens domiciled abroad to the home 
government. 

Second: The duties of the home government to citizens domiciled 
in foreign countries. 

The obligations of citizens domiciled abroad to the home government. 

These citizens have not renounced allegiance. They are still sub- 
ject to the laws of their native country so far as these laws relate to 
them. It is true that legislation is presumed to relate only to trans- 
actions done within the territory over which the legislature has gen- 
eral jurisdiction. It is also true that in general the validity of an 
act done or contract made is to be determined by the law of the place 
where it is done, unless the contract is executory and to be performed 
elsewhere. In the latter case the law of the place of performance 
usually governs. But no court is bound to enforce a contract to do 
something which is considered by the jurisprudence of the forum to 
be intrinsically wicked {malum in se) nor a contract the enforcement 
of which is prohibited by the law of the forum (malum prohibitum). 1 

In whatever form questions come before the court of any country 
the policy of that country, as declared by its legislature, must furnish 
the rule for decision. Even where no legislation had declared this 
policy the Supreme Court of the United States has sometimes recog- 
nized and enforced rules of policy established by previous decisions, 
and held that they should determine the consequences of acts done on 
foreign vessels and in a foreign country. In the leading case of The 
Montana 2 a bill of lading was executed and delivered in New York 
by which the owner of a British ship contracted to transport goods to 
Liverpool. The freight was payable there in British currency. A 
negligent act of the master committed on the Irish sea caused a ship- 
wreck on the British coast. The court held that the well-established 

i Minor: Conflict of Law, 9; Green v. Van Buskirk, 5 Wall. 307, 312. 
2 Eeported sub nom. Liverpool and G. W. Steam Co. v. Phenias Ins. Co., 129 
U. S. 397. 



THE RELATION OF THE CITIZEN IN A FOREIGN COUNTRY 871 

policy of American law was to treat as invalid clauses purporting to 
exempt the carrier from responsibility for damage caused by the 
negligence of the master. It was therefore held that the carrier was 
responsible, although the clause was valid by British law. 

It is an essential element of sovereignty to determine the rule of de- 
cision for all controversies that come before its courts for judgment. 
In accordance with this prerogative The Montana was decided. And 
the whole course of American legislation and judicial decision is to 
the same effect. 

From the foundation of the government Congress has exercised the 
right to regulate the acts of citizens of the United States, and attach 
certain prescribed consequences to those acts, although they were 
done in foreign countries. This is entirely in accordance with well- 
settled principles of international law. "A state has the right to 
attach whatever significance it will within its own territory to acts of 
its subjects, wherever those acts may be done." 3 

1. In 1799 it was enacted as follows: 

" Every citizen of the United States whether actually resident or 
abiding within the same " who carries on correspondence with a for- 
eign country " with intent to influence its action in any controversy 
with the United States, or to defeat the measures of the government 
of the United States," shall be punished by fine and imprisonment. 4 

Contemporary history shows that this act was passed because 
American citizens residing abroad were actually plotting to defeat 
the measures of the government. 

2. In the following year it was enacted by Congress that no citizen 
of the United States should directly or indirectly hold or have any 
property in a vessel engaged in " carrying slaves from one foreign 
country or place to another." 5 

In 1808 an act was passed prohibiting citizens of the United States 

3 Hall: International Law, 5th ed., 49; 1 Oppenheim: Inter. Law, 195; Whar- 
ton: Criminal Law, sees. 271, 278, 279; Rex v. Sawyer, 2 Carr. & K. 100, de- 
cided by the twelve judges on questions reserved; Commonwealth v. Smith, 11 
Allen 243; State v. Grady, 54 Conn. 118. 

i Act of Jan. 30, 1799, 1 Stat. 613; re-enacted sec. 5335, Rev. Stat.; sec. 5, 
U. S. Penal Code, March 4, 1909. 

5 Act of May 10, 1800, 2 Stat, at L. 70; re-enacted sec. 5556, Comp. Stat. 
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" from taking on board, receiving Or transporting any negro from any 
of the coasts of kingdoms of Africa." 6 

Indictments under these statutes against the slave trade were found 
and punishments were inflicted. Gordon, a citizen of the United 
States, was hanged for piracy committed in taking negroes from the 
coast of Africa. 7 

Similar legislation was adopted by the British Parliament. The 
two countries were equally determined to suppress the African slave 
trade, even where it was carried on in places outside their respective 
territory. 8 

3. In 1893 Congress passed the law known as the Harter Act, 
which regulates the form of bills of lading issued in foreign countries 
for the transportation in foreign vessels of cargoes to the United 
States and prohibits the insertion of certain clauses in such bills of 
lading. The validity of this statute and its applicability to com- 
merce originating in foreign countries has frequently been sustained 
by the Supreme Court. 9 

4. At a very early date (1795) the right of the United States gov- 
ernment to take jurisdiction over American citizens engaged in the 
violation upon the high seas of the neutrality existing between the 
United States and foreign governments was sustained. 10 

In this case an American citizen joined with French citizens who 
had a French letter of marque, in seizing and bringing into Charles- 
ton a Dutch vessel. France was at that time at war with Holland. 
It was held in the Circuit Court by Mr. Justice Wilson that the act 
of the American citizen in joining with the French citizen in making 
the seizure, vitiated the capture and that the vessel should be re- 
stored to the Dutch owner. The decree was aiSrmed by the Supreme 
Court. 

As the facilities of intercourse between nations increase, and the 
importance of co-operation between them in regulating the conduct 

« Act of April 20, 1808, 3 Stat, at L. 450, sec. 4. 

7 V. S. v. Gordon, 5 Blatchfield 18; Slavers (Kate), 2 Wallace 350. 
s Santos v. Illidge, 8 C. B. (N. S.) 861. 

9 The Gario Prince, 170 U. S. 655; The Sylvia, 171 U. S. 463; The Chatta- 
hoochee, 173 U. S. 540. 

io Talbot v. Janson, 3 Dallas 133. 
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of each other's citizens is recognized, no doubt it will come to pass 
that this regulation will be affected by conventions and treaties. A 
notable instance of such regulation is to be found in the International 
Opium Commission, treated of in the July number of this period- 
ical, p. 648 et seq., Supplement, pp. 253-276. 

The establishment of the International Court of Arbitration at The 
Hague was an important step in the same direction. The usefulness 
of this court was greatly increased by the convention for the pacific 
settlement of international disputes adopted at The Hague in October, 
1907. 11 

In what has thus been said it has been assumed that the authority 
of the United States government is as adequate and as extensive in 
dealing with its citizens in foreign countries as that of any other 
nation. In a country which is subject to the authority of a written 
constitution it is always necessary to examine the text of that con- 
stitution for the purpose of ascertaining whether or not a particular 
power claimed for the government is granted by that instrument, ex- 
pressly or by necessary implication. A brief reference to this in- 
strument is therefore needful. 

The Constitution of the United States gives to Congress the power 

to regulate commerce with foreign nations. In Gibbons v. Ogden 12 

it was said by Chief Justice Marshall, delivering the judgment of 

the court, 

It has, we believe, been universally admitted that these words appre- 
hend every species of commercial intercourse between the United States 
and foreign nations. 

Again at page 197, the great Chief Justice said: 

The sovereignty of Congress, though limited as to specified objects, is 
plenary as to those objects. 

In a later case 13 these words are quoted with approval and the 

court adds : 

The power does not stop at the jurisdictional limits of the several 
states. It would be a very useless power if it could not pass those lines. 

11 American Journal of International Law, 2:29-43. 

12 9 Wheaton 1, 193. 

is U. S. v. Holliday, 3 Wallace 407, 417. 
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As was justly said by Mr. Root in his annual address before the 
American Society of International Law: 14 " In international affairs 
there are no states." 

The states are prohibited expressly from making treaties with 
foreign governments. 15 It is obvious therefore that the whole juris- 
diction over foreign commerce of every sort is committed to Congress, 
and that the President, whose duty it is to execute the laws, has plen- 
ary power to enforce those which Congress may enact upon this 
subject. 

In what has been said it is not intended to imply that a citizen of 
one nation, domiciled in another, owes nothing to the country of his 
residence, or is not for many purposes, and to a large extent, subject 
to its laws. But it is well settled that he must do nothing incon- 
sistent with his native allegiance or be found in hostility to his native 
country. 16 

The duties of the home government to citizens domiciled in foreign 
countries. 

Protection and allegiance, it has been said, are reciprocal. The 
uniform practice of the United States and of Great Britain, as well 
as of other civilized countries, has been to extend a protecting arm 
over their citizens in foreign countries. This is indeed a necessary 
incident to the comity of nations. 

As a rule civilized nations allow the citizens of other countries to 
cross their borders, to establish a domicile therein, and to do business 
in this domicile. In most countries the principal difference between 
the legal rights of domiciled aliens and those of citizens, consists in 
political rights — suffrage and the like — and in the right to hold 
real estate. By the common law of England aliens could not own 

"American Journal Int. Law, i:278. 

15 U. S. Constitution, art. 1, sec. 10. 

iel Kent Comm. 76; The Emanuel, 1 C. Rob. 296, 302; Pothier, "Traits du 
droit de propriety," p. 94 (ed. 1776): " Le domicile ne lui fait pas perdre la 
quality de sujet du Roi qu'il a acquise par sa naissance, et ne lui dispense pas 
des Lois du Royaume, qui ne permettront pas aux sujets du Roi, de servir en 
temps de guerre, aucune Puissance etrang&re, sans vine expresse permission du 
Roi." Code Penal pour la France, etc., sec. 78, is similar to the law of 1799, 
before quoted. 
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real estate within the United Kingdom. The same rule prevails in 
many states of the American Republic and in many other countries. 
These rights no alien can claim. On the other hand, partly by trea- 
ties and partly by comity without express treaty, all the other rights 
that citizens of a particular country possess are conceded to aliens 
domiciled therein. 

For example, the treaty with Prussia, negotiated in 1785, by 
Adams, Franklin and Jefferson, gives to Prussian citizens the right to 
reside and trade in the United States. They shall pay no other or 
greater charges, fees or duties than citizens of the most favored na- 
tions. Article VI contains an agreement that goods loaded on their 
ships shall be examined before loading, and not after, except in case 
of fraud. Vessels of one country may enter the ports of the other 
without being obliged to break bulk (article VIII). " The antient 
and barbarous right to wrecks of the sea shall be entirely abolished " 
(article IX). "The most perfect freedom of conscience and of 
worship is granted to the citizens or subjects of either party within 
the jurisdiction of the other " (article XI). 17 

The treaty with Spain, negotiated by Pinckney in 1795, contains 
the following clause (article VII) : 

The citizens and subjects of both parties shall be allowed to employ 
such advocates, solicitors, notaries, agents and factors, as they may judge 
proper, in all their affairs and in all their trials at law, in which they 
may be concerned, before the tribunals of the other party, and such agents 
shall have free access to be present at the proceedings in such causes, 
and at the taking of all examinations and evidence which may be 
exhibited in the said trial. 18 

An examination of the various treaties negotiated by the United 
States. with foreign powers, from the early days of American diplo- 
macy to which reference has already been had, to the present time, 
will show diligence on the part of the United States to procure for 
its citizens who desire to reside and do business in foreign countries, 
security in their persons, business and freedom of worship. Obvi- 
ously, these treaties devolve upon the home government the right and 

11 United States Treaties and Conventions, Ed. 1889, pp. 899-902. 
isJMd, 1008. 
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the duty to obtain for their citizens domiciled abroad the full exercise 
of the rights thus guaranteed. 

If the rights which have been conceded to the American citizen by 
such treaties or by comity should be infringed by the foreign govern- 
ment, under the jurisdiction of which he resides, a question of great 
importance arises. To what extent should the government of which 
he is a citizen intervene for the protection of the rights which are 
alleged to have been infringed? On the one hioid it is often said 
that a citizen of one country who takes up his domicile in another 
submits himself thereby to the jurisdiction of its courts and of its 
constituted authorities. To some extent this is true. But it is only 
half the truth. Like all half truths it is misleading. The science 
of law, like every other science, should be based upon all ascertainable 
facts. One of these facts is that in all countries there exists among 
certain classes a prejudice against aliens. This prejudice will affect 
the local authorities. At times the populace may be stirred up to 
infringe the rights of resident aliens and the local authorities may, 
for various reasons, be disinclined to interfere. In any country 
where the local government is not well organized, where either it is 
subject at times to control of mobs, or being unstable in itself can not 
be relied upon to enforce with any regularity or stability the rights 
of non-residents, the home government is the only authority that can 
intervene to protect the rights which have either been created by 
treaty, or given without the formality of a treaty by the consent and 
acquiescence of the local government. 

This will appear more clearly when we recall the fundamental basis 
of international law. By the common consent of all nations certain 
principles of right have been recognized and established. Each 
country claims these rights for its citizens domiciled abroad. They 
constitute a code which is binding on the several members of the 
family of civilized nations. There is no central authority which has 
power to vindicate and enforce these rights. When they are in- 
fringed and remonstrance is unavailing, the only remedy is interfer- 
ence by the home government. 

The rule on this subject is well stated by Oppenheim: 19 

19 1 International Law. 183. 
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The right of protection over its citizens abroad, which a state holds, 
may cause an intervention by right, to which the other party is legally 
bound to submit. 

1. This principle has frequently been applied by the American 
State Department. 

The rule is thus stated by Secretary Bayard : 20 

Oppression of a citizen of the United States by a Mexican customs 
officer is a subject for diplomatic intervention, and the party injured 
is not confined to a judicial '.emedy. 

It is thus stated by Secretary Fish : 21 

When there is a denial of justice in Canada in a particular case of 
wrong inflicted in Canada on citizens of the United States, the case is 
one for diplomatic intervention. 

In 1887 Secretary Bayard wrote to Mr. Merrill : 

American citizens -must be protected in their persons and property by 
the representatives of their country's law and power, and no internal 
discord must be suffered to impair them. 22 

In short, as Mr. Fiske, in his review of our early history, justly 
said: "A government touches the lowest point of ignominy when it 
confesses an inability to protect the lives and property of its 
citizens." 23 

2. A notable precedent for interference in such cases is that of The 
Black Warrior. That vessel was engaged in trade between New York 
and New Orleans, stopping at Havana each way. The practice had 
grown up of omitting to report to the custom authorities at Havana 
any cargo shipped at New Orleans and destined for New York. It 
appeared that this was a technical breach of the Spanish customs law. 
For this technical breach The Black Warrior and her cargo were 

20 Dispatch to Minister to Mexico, July 20, 1885, 2 Wharton Dig. 645; see 
treatment of eases Turkish outrages, ibid, 637, 638, 646, 647. See also Secretary 
Seward to Minister to Brazil, December 7, 1867, ibid, 615; Secretary Evarts to 
Minister to Argentine Republic, September 4, 1879, ibid, 625; Secretary Gallatin 
to Mr. Price, Feb. 11, 1824, 2 Gallatin Writings, 278. 

21 Ibid, 617, dispatch to Sir Edward Thornton, Sept. 4, 1873. 

22 Foreign Relations of IT. S. 1894, p. 1167. 

28 John Fiske: Critical Period of American History, p. 761. 
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seized by the customs authorities of the Port of Havana. The United 
States government remonstrated vigorously and maintained that it 
was a violation of the rights of American citizens to enforce such an 
unreasonable, technical rule in cases where there was no actual injury 
to the Spanish revenue. The United States therefore insisted upon 
the release of The Black Warrior and her cargo. This release was 
finally conceded by the Spanish government. 24 

3. One of the most notable instances of interference by the United 
States for the protection of their own citizens was against the Bar- 
bary States. During the seventeenth and eighteenth centuries the 
powers of Europe allowed their commerce to be preyed upon by the 
cruisers of the Barbary States and submitted to pay tribute for .the 
ransom of their citizens who were taken captives by these pirates. 
There was an order of priests called the Mathurins, " the object of 
whose institution is the begging of alms for the redemption of cap- 
tives. They have agents residing in the Barbary States, who are 
constantly employed in searching and contracting for the captives of 
their own nation, and they redeem at a lower price than any other 
people can." 25 

This statement is contained in a letter from Jefferson written when 
he was the Minister for the Confederation at the French court. 

At this time the Confederation thought itself too weak to protect 
our citizens abroad. Jefferson endeavored to convince the home 
office that the payment of tribute was a disgraceful alternative, to 
which even a weak people should not submit. 

As early as January 12, 1785, he writes to General Greene : 

When this idea (tribute to the Algerians) comes across my mind, all 
faculties are absolutely suspended between indignation and impotence. 28 

When Jefferson became President he determined to act upon the 
judgment he had formed when our minister at Paris, and in 1803 
sent a squadron of seven vessels to the Mediterranean. The result 

2dLatane: Diplomatic Relations United States and Spanish America, 132; 
Foster: Century of American Diplomacy, 343. 

25 Jefferson's works, edition of 1854, vol. XI, p. 93. 
20 Jefferson's works, Ford's ed., vol. IV, p. 25. 
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of our previous submission is well stated by Commodore Rogers in a 
letter to the Secretary of the Navy : 27 

All the Barbary States, except Algiers, appear to have a disposition to 
quarrel with us unless we tamely submit to any propositions they may 
choose to make. Their demands will increase and be such as our 
government ought not to comply with. 

These demands continued and brought on the war with Tripoli in 
1804. To this war we sent a fleet of twenty vessels. Commodore 
Preble bombarded the city of Tripoli. Later in the year William 
Eaton was appointed our naval agent in the Mediterranean, and 
made an agreement with Hamet, the elder, brother of the Bashaw of 
Tripoli, by which Hamet agreed to furnish an army, and the United 
States " to supply cash, ammunition, and provisions," for a land 
attack. 28 

Eaton was accompanied by an American lieutenant of the navy 
and two American midshipmen. He and Hamet got together a 
small force of five or six hundred men, who marched across the desert 
to Derne, which was the most important city of Tripoli on the east. 
They there met two vessels of the United States Navy, who bom- 
barded the citadel, the place was taken by storm, and the American 
flag hoisted upon its walls. 

The result of these operations was an honorable and successful 
peace. The representatives of the European powers residing in 
Tripoli said : " Wo other nation has ever negotiated with the present 
Dey on such honorable terms." 29 The Pope declared that " America 
had done more for Christendom against the barbarians than all the 
powers of Europe united." 30 

Sir Alexander Bell, the admiral in command of the British fleet in 
the Mediterranean, wrote to Commodore Preble: 

You have done well in not purchasing a peace with money. A few 
brave men have been sacrificed, but they could not have fallen in a better 
cause. 31 

2? Frost's " Book of the Navy," p. 97. 

28 A full account of this expedition is given in Pres. Jefferson's message, Jan. 
13, 1806, Jefferson's works, vol. VIII, p. 54. 

2« Maclay's " History of the Navy," vol. 1, p. 302. 

30 Cooper's " Naval History of the United States," vol. II, pp. 79, 80. 

si Frost's "Book of the Navy," p. 110. 
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Jefferson himself, appreciating the great importance and value of 
what our navy had done, writes to Judge Tyler, March 29, 1805 : 

There is reason to think the example we have set begins already to 
work on the disposition of the powers of Europe to emancipate them- 
selves from that degrading yoke. Should we produce such a revolution 
there, we shall be amply rewarded for what we have done. 32 

4. In 1860 there was a similar interference by the French govern- 
ment. French citizens had become domiciled in Syria. There were 
massacres by the Turks of native Christians in which French citizens 
had been killed or their property had been destroyed. Remonstrance 
failed to obtain redress. The French government sent a fleet and six 
thousand troops to Beirut. The redress which diplomacy had failed 
to obtain was immediately conceded. French citizens, domiciled in 
Syria, have since been secure. 

5. Again in 1894 marines from the United States cruiser Marble- 
head, were sent ashore at Bluefields, to protect our citizens there. 33 

6. The principle upon which the United States intervene on behalf 
of their citizens is well stated in the diplomatic representations made 
by the United States in the case of Franklin Coombs and others, who 
accompanied an expedition sent by the then Republic of Texas in 
1841 to Santa Fe in Mexico. The expedition was captured by the 
Mexicans. Some of those engaged in it were Americans citizens and 
it was alleged that they were being treated with great cruelty. The 
Republic of Mexico claimed that the expedition was in fact a hostile 
invasion of Mexico. In the dispatch sent by Daniel Webster, who 
was then Secretary of State, to Mr. Thompson, our minister to 
Mexfco. he argues that these American citizens followed the march 
of the Texan expedition without taking part in its military activities, 
and that therefore they could not be treated as prisoners of war. 
But he insisted that if, in case of war between two neighboring states, 

the killing, enslaving or cruel treating of prisoners should be indulged 
in, the United States would feel it to be their duty, as well as their right, 
to remonstrate and to interfere against such a departure from the prin- 
ciples of humanity and civilization. These principles are common 

32 Jefferson's works, edition of 1854, vol. IV, p. 574. 

33 Foreign Relations United States, 1894, App. 1, p. 303. 
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principles, essential alike to the welfare of all nations and in the preserva- 
tion ox which all nations have therefore, rights and interests. But their 
duty to interfere becomes imperative in cases affecting their own citizens. 34 

7. In the protection thus given by the United States to its citizens 
in foreign countries the executive has had the full support of Con- 
gress. In 1896 a concurrent resolution was adopted by both Houses 
that they 

will support the President in the most vigorous action he may take 
for the protection and security of American citizens in Turkey and to 
obtain redress for injuries committed upon the persons or property of 
such citizens. 35 

8. The practice which this government, as has been shown, had 
pursued from an early period, was recognized and formulated by 
statute in 1868 : 

Whenever it is made known to the President that any citizen of. the 
United States has been unjustly deprived of his liberty by or under the 
authority of any foreign government, it shall be the duty of the Presi- 
dent forthwith to demand of that government the reasons of such im- 
prisonment; and if it appears to be wrongful and in violation of the 
rights of American citizenship, the President shall forthwith demand 
the release of such citizen, and if the release so demanded is unreasonably 
delayed or refused, the President shall use such means, not amounting 
to acts of war, as he may think necessary and proper to obtain or effect- 
uate the release ; and all the facts and proceedings relative thereto shall 
as soon as practicable be communicated by the President to Congress. 88 

No doubt one reason for the enactment of this statute was the con- 
troversy that had arisen between the United States and some other 
countries in reference to the right of expatriation. Troublesome 
questions concerning this have often been presented to the Depart- 
ment of State. An alien has come to this country, become natural- 
ized, and then returned to the country of his birth and taken up his 
residence there. Sometimes it has been reasonable to suppose that 
this was done for the purpose of evading military service. The prac- 
tice of this government in such cases has been on the one side to insist 

3* Dispatch, April 15, 1842; Webster's Works (Ed. 1851), vol. VI, p. 437. 
35 U. S. Stat., First Session 54th Cong., concurrent resolutions, pp. 3, 4. 
38 Act July 27, 1868, c. 249, 15 TJ. S. Stat. 224. 
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upon the right of the naturalized alien to claim the benefit of Ameri- 
can citizenship, and on the other to avoid the mischief of permitting 
this right of naturalization to he used as a cloak for fraud. As long 
ago as 1859 the Attorney-General of the United States gave the fol- 
lowing opinion: 

In regard to the protection of our citizens in their rights at home and 
abroad, we have no law which divides them into classes or makes any 
difference whatever between them. A native and a naturalized American 
may therefore go forth with equal security over every sea and through 
every land under heaven, including the country in which the latter was 
born. 37 

The language of the statute already quoted shows that it was not 
the intention of the legislative to authorize the President to declare 
war against the offending foreign country. This indeed, under the 
Constitution, the President has no right to do without the authority 
of Congress. But it is a well settled doctrine of international law that 
an intervention, such for example, as that of the landing of the ma- 
rines at Bluefields before mentioned, is not an act of war. Some- 
times a government, without declaring war, has taken possession of a 
port and collected revenue there until indemnity for past injuries has 
been obtained and the cost of occupation has been reimbursed. 

On this subject Vattel says: 

Whenever a sovereign can by way of reprisals procure a just recom- 
pense or a proper satisfaction, he ought to make use of this method, 
which is less violent and less fatal than war. 38 

Our great American authority, Wheaton, quotes Vattel as to re- 
prisals with approval and uses the following language : 

If a nation has taken possession of what belongs to another, if it refuses 
to pay a debt, to repair an injury, or to give adequate satisfaction for it, 
the latter may seize something belonging to the former and apply it to 
its own advantage till it obtains payment of what is due, with interest 
and damages, or keep it as a pledge till the offending nation has made 
ample satisfaction. 39 

3? Right of expatriation, 9 Opinions Atty.-General 360 ; Foreign domiciled 
citizenship, (1873), 14 ibid, 295. 

3s Vattel's " Law of Nations," book II, chap. XVIII. 

so Wheaton's " International Law," part IV, chap. I, sec. 3, pp. 509, 510. second 
edition by Lawrence. 



THE REFLATION OF THE CITIZEN IN A FOREIGN COUNTRY 883 

9. The treatment of this subject will not be complete -without some 
reference to the doctrine of extraterritoriality. In Turkey, in China, 
and in some other countries, local conditions have been such that 
foreign governments have claimed and obtained an agreement from 
the local government that controversies between resident aliens and 
citizens of the government having general jurisdiction over the place 
of residence shall be vested in consular courts. There are such 
courts at Shanghai, at Alexandria and in other places. The origin of 
these conditions is ancient. When the Turks conquered Constanti- 
nople, they found that the Genoese community in that city had ob- 
tained from the Christian Emperor concessions which recognized 
their right to be governed by Genoese law and to be judged by judges 
of their own selection. The conquering Sultan continued these rights 
to the Genoese. The French and other nations subsequently ob- 
tained similar concessions. The treaty of 1830, which was the first 
negotiated between the United States and Turkey, extended to Amer- 
ican citizens the same privileges. It was agreed that they should not 
be treated in any way contrary to established usage, and that they 
should be tried, in case of criminal charges, by their own minister or 
consul, " following in this respect the usage observed towards other 
Franks." 40 

The Protocol of 1874, after referring to the law which had given 

to foreigners the right to hold real estate, provides as follows : 

The law granting foreigners the right of holding real estate does not 
interfere with the immunities specified by the treaties and which will 
continue to protect the persons and the property of foreigners who may 
become owners of real estate. 

The Act of Congress of June 22, I860, 41 confers upon our min- 
isters and consuls in Turkey judicial authority 

for the exercise of jurisdiction in civil cases wherein the same is per- 
mitted by the laws of Turkey or its usages in its intercourse with the 
Franks or other foreign Christian nations. 42 

4°U. S. Treaties and Conventions, pp. 824-826. 

"12 U. S. Statutes 72; U. S. Rev. Stat. 4125. 

42 In the case of Ross v. Mclntyre, (149 U. S. 585) the Supreme Court of the 
U. S. states the position which our consuls in Turkey occupy under these laws 
and treaties, and gives with great clearness the reason for the law upon that 
subject. 
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Thus has the author endeavored to outline the relation of the home 
government to its citizens domiciled abroad, as it appears in statutes, 
treaties, diplomatic documents and decisions of the United States 
Supreme Court. It has been impossible within the limits of this 
article to set them forth more fully, but it is believed that what has 
been said will aid the student in arriving at a correct conclusion, not 
only as to the existing law, but as to the honorable traditions of the 
Department of State of the United States. 

Everett P. Wheeler. 



